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Boise, ID 83701
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DEREK LOGAN PRANO,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43224
ADA COUNTY NO. CR 2014-7687
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After twenty-six-year-old Derek Logan Prano pled guilty to sexual battery of a
minor, the district court sentenced him to fifteen years imprisonment, with three years
fixed, and retained jurisdiction. Following the period of retained jurisdiction, the district
court relinquished jurisdiction and imposed Mr. Prano’s underlying sentence. Mr. Prano
now appeals to this Court, contending that the district court abused its discretion by
initially imposing an excessive sentence and subsequently relinquishing jurisdiction.
Statement of the Facts & Course of Proceedings
On June 2, 2014, the State filed a Complaint against Mr. Prano alleging two
counts of sexual battery of a minor, a felony, in violation of Idaho Code § 18-1508A;
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delivery of a controlled substance where a minor is present, a felony, in violation of
Idaho Code §§ 37-2732(a), -2737; and two misdemeanors for possession of a
controlled substance and drug paraphernalia. (R., pp.5–7.) According to the Ada County
Sheriff’s Office’s report, on or between May 23 and May 24, 2014, Mr. Prano had sexual
intercourse with a sixteen-year-old girl. (Presentence Investigation Report (“PSI”),1
pp.124, 126–127, 138–43.) They also smoked marijuana together. (PSI, pp.126–27,
138–43.) On June 16, 2014, Mr. Prano waived a preliminary hearing, and the magistrate
bound him over to district court. (R., p.33.) The State filed an Information on June 17,
2014. (R., pp.34–36.)
On June 25, 2014, Mr. Prano pled guilty pursuant to a plea agreement. (Tr., p.14,
L.20–p.15, L.2.) Mr. Prano agreed to plead guilty to one count of sexual battery, and the
State agreed to dismiss the remaining charges. (Tr., p.9, L.7–p.11, L.2; R., p.41.) The
State also agreed to recommend a period of retained jurisdiction if the psychosexual
evaluation determined that Mr. Prano presented as a low risk to reoffend. (Tr. p.9,
Ls.13–18; R., p.41.) If Mr. Prano did not present as a low risk, the State agreed to limit
its sentencing recommendation to fifteen years, with three years fixed. (Tr., p.9, L.19–
p.10, L.11.) The district court accepted Mr. Prano’s guilty plea. (Tr., p.22, Ls.1–8.)
On September 10, 2014, the district court held a sentencing hearing. (R., p.50.)
The psychosexual evaluation concluded that Mr. Prano presented a moderate risk to
reoffend. (PSI, p.61.) As such, the State requested a sentence of fifteen years, with
three years fixed, with the district court retaining jurisdiction for Mr. Prano to participate
in the Sex Offender Assessment Group (“SOAG rider”). (Tr., p.31, L.22–p.32, L.1.) The
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Citations to the PSI refer to the 182-page electronic document titled “Prano 43224 psi.”
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district court sentenced Mr. Prano in accordance with the State’s recommendation. (Tr.,
p.50, Ls.1–25.) On September 12, 2014, the district court entered a judgment of
conviction and order retaining jurisdiction. (R., pp.54–57.)
On April 8, 2015, the district court held a hearing for review of Mr. Prano’s
participation in the SOAG rider. (Tr., p.53, Ls.4–13; R., p.61.) The Addendum to the PSI
(“APSI”) recommended probation. (PSI, p.164.) After arguments by the State and
Mr. Prano, the district court relinquished jurisdiction and imposed the underlying
sentence of fifteen years. (Tr., p.70, L.25–p.71, L.12; R., p.61.) On April 13, 2015, the
district court entered an order relinquishing jurisdiction and commitment. (R., pp.62–63.)
On May 11, 2015, Mr. Prano filed a notice of appeal timely from the order
relinquishing jurisdiction. (R., pp.72–73.)
ISSUES
1.

Did the district court abuse its discretion when it imposed a unified sentence of
fifteen years, with three years fixed, upon Mr. Prano, following his guilty plea to
sexual battery?

2.

Did the district court abuse its discretion when it relinquished jurisdiction?
ARGUMENT
I.

The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Fifteen
Years, With Three Years Fixed, Upon Mr. Prano, Following His Guilty Plea To Sexual
Battery
“It is well-established that ‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court
imposing the sentence.’” State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v.
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Jackson, 130 Idaho 293, 294 (1997) (alteration in original)). Here, Mr. Prano’s sentence
does not exceed the statutory maximum. See I.C. § 18-1508A(1)(a), (4). Accordingly, to
show that the sentence imposed was unreasonable, Mr. Prano “must show that the
sentence, in light of the governing criteria, is excessive under any reasonable view of
the facts.” State v. Strand, 137 Idaho 457, 460 (2002).
“‘Reasonableness’ of a sentence implies that a term of confinement should be
tailored to the purpose for which the sentence is imposed.” State v. Adamcik, 152 Idaho
445, 483 (2012) (quoting State v. Stevens, 146 Idaho 139, 148 (2008)). “In examining
the reasonableness of a sentence, the Court conducts an independent review of the
entire record available to the trial court at sentencing, focusing on the objectives of
criminal punishment: (1) protection of society; (2) deterrence of the individual and the
public; (3) possibility of rehabilitation; and (4) punishment or retribution for wrongdoing.”
Stevens, 146 Idaho at 148. “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the
related goals of deterrence, rehabilitation, or retribution.” State v. Delling, 152 Idaho
122, 132 (2011).
Mr. Prano asserts that the district court abused its discretion by imposing an
excessive sentence under any reasonable view of the facts. Specifically, he contends
that the district court should have sentenced him to a lesser term of imprisonment or a
term of probation in light of the mitigating factors, including his minimal criminal history,
supportive family, acceptance of responsibility, and mental health issues.
The lack of a serious criminal record supports a lesser sentence for Mr. Prano.
“The absence of a criminal record is a mitigating factor that courts consider.” State v.
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Miller, 151 Idaho 828, 836 (2011). “It has long been recognized that ‘[t]he first offender
should be accorded more lenient treatment than the habitual criminal.” State v. Hoskins,
131 Idaho 670, 673 (Ct. App. 1998) (alteration in original) (quoting State v. Nice, 103
Idaho 89, 91 (1982)). Here, as indicated in the PSI, Mr. Prano has been previously
convicted of three misdemeanors offenses. (PSI, pp.4–6.) He was arrested on some
additional charges, but those charges were dismissed. (PSI, pp.4–6.) Based on this
information, the district court recognized that Mr. Prano’s criminal history “was indeed
rather brief.” (Tr., p.44, Ls.6–7.) But, even though the district court acknowledged this
minimal criminal history, the district court still imposed a sentence of fifteen years, with
three years fixed. Mr. Prano submits that the district court failed to give adequate
consideration to his minor criminal history and imposed an excessive sentence under
the circumstances.
Also in support of mitigation, Mr. Prano has the benefit of family support,
especially his mother. State v. Shideler, 103 Idaho 593, 594–95 (Ct. App. 1982) (family
support and good character as mitigation); see State v. Ball, 149 Idaho 658, 663–64
(Ct. App. 2010) (district court considered family and friend support as mitigating
circumstance). Mr. Prano’s mother participated in a telephone interview with the
presentence investigator. (PSI, p.7.) She explained that she had some options for
Mr. Prano’s living arrangements if he was placed on probation. (PSI, pp.7–8.)
Mr. Prano’s mother also stated that she “would never condone” his criminal behavior.
(PSI, p.7.) Similarly, Mr. Prano reported that he was very close to his family and his
family was important to him. (PSI, pp.7, 12–13.) The support of Mr. Prano’s family is a
mitigating factor in favor of a lesser sentence.
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Moreover, Mr. Prano has accepted responsibility for his actions and recognized
the harm that he caused to the victim. Acceptance of responsibility, remorse, and regret
are all factors in favor of mitigation. See Shideler, 103 Idaho at 595. Mr. Prano stated at
sentencing, “Your Honor, I would just like to state that I realize what I did was a crime
and I am sorry for the harm I have caused my victim. And I do believe that I deserve to
be punished.” (Tr. p.43, Ls.1–5.) Additionally, he wrote during the presentence
investigation, “What I did was against the law & I feel Remorsefull [sic] for my crime.”
(PSI, p.4.) Mr. Prano’s appreciation for the severity of his crime and the injury to the
victim should have been afforded more consideration by the district court at sentencing.
Finally, Mr. Prano has some mental health issues, which support a lesser
sentence. Mr. Prano was diagnosed with Attention-Deficit/Hyperactivity Disorder
(ADHD) and a learning disability in elementary school. (PSI, p.7.) He also took special
education classes. (PSI, p.7.) In 2013, he was diagnosed with a mood disorder, anxiety
disorder, and ADHD through a nine-month treatment program with Ascent Behavioral
Services. (PSI, pp.10, 12, 32.) The GAIN-I Recommendation and Referral Summary
noted that Mr. Prano was prescribed Zoloft for depression. (PSI, p.106.) This
information shows that Mr. Prano has struggled with mental health issues throughout
his life and needs treatment and medication to manage those issues.
In light of these mitigating circumstances, and despite the aggravating
circumstances, Mr. Prano submits that the district court abused its discretion by
imposing an excessive sentence.
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II.
The District Court Abused Its Discretion When It Relinquished Jurisdiction
The district court’s decision whether to retain jurisdiction and place the defendant
on probation or relinquish jurisdiction is reviewed for an abuse of discretion. State v.
Brunet, 155 Idaho 724, 729 (2013); see also I.C. § 19-2601(4). “A court’s decision to
relinquish jurisdiction will not be deemed an abuse of discretion if the trial court has
sufficient information to determine that a suspended sentence and probation would be
inappropriate.” State v. Hansen, 154 Idaho 882, 889, 303 P.3d 241, 248 (Ct. App.
2013). Mr. Prano contends that his behavior during his SOAG rider did not warrant
relinquishment and his progress during the SOAG rider supported his request for
probation.
First, Mr. Prano’s behavior during his SOAG rider did not warrant relinquishment.
He never received any formal disciplinary sanctions. (PSI, p.160.) He received several
informal sanctions,2 but he took responsibility for these sanctions during his SOAG rider
review, stating, “I did have some issues on my rider. They are issues within the
community getting along with other inmates. I found it hard and difficult to trust peers
that were placed above me that were also felons.” (Tr., p.63, Ls.3–8.) Mr. Prano worked
to overcome these trust issues—the APSI reported that Mr. Prano had “something of a
breakthrough” over the last four weeks of treatment. (PSI, pp.161, 167.) The APSI also
reported that he had shown “periods of sincere progress and change.” (PSI, p.160.)

Mr. Prano received seven informal sanctions: (1) off bunk when not allowed; (2)
transferring property—envelopes; (3) contraband envelopes—altered; (4) storing chow
hall food in bunk area; (5) late arriving at Pill Call; (6) attempted to get indigent supplies
after spending $40 on commissary; and (7) verbal argument in hallway. (PSI, p.160.)
2
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Mr. Prano acknowledges that he had some disciplinary problems and initial behavioral
setbacks, but he contends these issues did not warrant relinquishment.
Second, the progress made by Mr. Prano during the SOAG rider supported his
placement on probation. He participated in the SOAG program, “A New Direction” for
substance abuse problems, and an Anger Management program. Once Mr. Prano
focused on his participation in these programs, his behavior and attitude greatly
improved. (PSI, pp.161–62.) In the SOAG program, Mr. Prano’s facilitator reported:
His presentations improved greatly and his written work appeared to be an
in depth exploration of his sexual lifestyle and belief systems related to his
offense. He is able to identify his Sexual Assault Cycle and how past belief
systems contributed to his crime. He appears to take responsibility for his
actions and understands how he harmed the victim in this offense and
demonstrates remorse. He appears to be an active participant in his own
treatment.
(PSI, p.161.) Mr. Prano believed that he had success during the SOAG rider because
he wanted to change and “be better than I once was.” (PSI, p.161.) In the “New
Directions” program, the facilitator reported that Mr. Prano was an “active participant,”
although he had some difficulty applying the concepts and completing the written
assignments. (PSI, p.162.) Despite these difficulties, the facilitator stated that Mr. Prano
understood the extent of his problem with substance abuse. (PSI, p.162.) Further,
Mr. Prano immensely benefited from the program:
I think New Directions has been the most beneficial for me because I think
the same reasons I used played a part in me committing my crime and
creating a victim. I have some to see that my core beliefs and behaviors
spanned from a younger age than I once believed. I have learned a new
way to communicate with others when I am upset instead of getting loud
to get a point across. I have learned that while I had a handle on my
substance abuse I did not have a handle on myself or my emotions.
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(PSI, p.162.) Along with his improvement in treatment, Mr. Prano’s mother remained
highly supportive and “demonstrated effective management of his needs, particularly
with scheduling and planning.” (PSI, p.164.) Mr. Prano’s mother again helped set up
living arrangements for probation. (PSI, pp.162–63.) Based on all this information, the
APSI recommended that the district court place Mr. Prano on probation. (PSI, p.164.)
The APSI concluded that Mr. Prano “is an intelligent person that understands the rules
and expectations and knows what to do to follow them.” (PSI, p.164.) The APSI
explained:
Much of his problematic behavior is simply due to negative emotionality
and hostility. If this can be identified and managed, he has the capacity to
do well on probation. He has had periods of positive progress in this
program, especially while on a behavior contract addressing the specific
problem areas, that indicate an ideal level of amenability to treatment, but
there have been periods of hostility and poor problem solving that have
threatened his overall progress. He can be amenable to treatment and
supervision in the community so long as he is given this extra level of
support rather than ignoring it.
(PSI, p.164.) Additionally, the APSI opined that the support of Mr. Prano’s mother
“should help ensure his success” on probation. (PSI, p.164.) The district court, however,
declined to follow the recommendation of probation. Instead, the district court focused
on Mr. Prano’s behavioral issues and informal sanctions, even as Mr. Prano took
responsibility for his errors at the SOAG rider review. (Tr., p.64, L.9–p.71, L.3.)
Mr. Prano stated to the district court:
I have come to understand the ripple effect and how far-reaching it has
gone. I have come to understand a lot more of myself and the effects I
caused through this. And I feel ashamed and remorseful for my actions.
And I would like the opportunity to make amends one way or another,
whether it be doing my time or to continue treatment. Thank you.
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(Tr., p.63, Ls.13–21.) Mr. Prano submits that the district court abused its discretion by
failing to give adequate consideration to his progress during the SOAG rider and the
recommendation in the APSI.
CONCLUSION
Mr. Prano respectfully requests that this Court place him on probation or reduce
his sentence as it deems appropriate. Alternatively, he requests that his case be
remanded to the district court for a new sentencing hearing or rider review hearing.
DATED this 15th day of September, 2015.

__________/s/_______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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